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II Introduction

1

 

1 Updated set of principles for protection and promotion of human rights through combat against 
impunities (E/CN.4/2005/102/Add.1), 8 February 2005; available at https://documents-dds-ny.un.org/

2 Resolution 68/165 of the UN General Assembly (A/RES/68/165), 18 December 2013.

3 See, e.g. web page of the International Criminal Tribunal for the former Yugoslavia, section Outreach, 
available at http://www.icty.org/en/outreach/home; web page of the International Criminal Tribunal, 
available at https://www.icc-cpi.int/; web page of the Special Court for Lebanon, available at http://www.
stl-tsl.org/en/; accessed on 19 June 2016.
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4 Belgrade Center for Human Rights, Research of public opinion - Attitudes towards war crimes, the ICTY 
and the national judiciary 2011 – detailed tables, available at http://www.bgcentar.org.rs/istrazivanje-
javnog-mnenja/stavovi-prema-ratnim-zlocinima-haskom-tribunalu-domacem-pravosudu-za-ratne-
zlocine/, accessed on 22 July 2016.
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5 Action Plan for Chapter 23 negotiations, activity 1.3.9.2, available at http://www.mpravde.gov.rs/
tekst/12647/akcioni-plan-za-pregovaranje-poglavlja-23-usvojen-na-sednici-vlade-srbije-27-aprila-2016.
php, accessed on 22 July 2016.

6 Ibid, activity 1.3.9.4.

7 Ibid, activity 1.3.9.3.

8 Ibid, activity 1.4.1.9.

9 Ibid, activity 1.4.1.10.
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10

11

10 National Strategy for the Prosecution of War Crimes of the Government of the Republic of Serbia, 20 
February 2016, p. 16..

11 Ibid.

12 Ibid, p. 15-16.

13 Ibid, p. 36.

14 Ibid.
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III Access to documents 
of war crimes cases

ad hoc
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1.1. Law on Free Access to Information of Public Importance

15 Action Plan for Chapter 23 negotiations, activity 1.3.9.2, available at http://www.mpravde.gov.rs/
tekst/12647/akcioni-plan-za-pregovaranje-poglavlja-23-usvojen-na-sednici-vlade-srbije-27-aprila-2016.
php, accessed on 22 July 2016.

16 Article 8 of the Law on Free Access to Information of Public Importance.
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“unless [...] if it is a 
person, phenomenon or event of interest for the public […]”

1.2. Law on Personal Data Protection

“for the purpose of achieving a 

“available to anyone

personal data 
communicated at main hearings open to the public, are not protected, except if 

17 Article 54 of the Law on Personal Data Protection.

18 Ibid, Article 3, Paragraph 1, Item 1.

19 Ibid, Article 12.

20 Ibid Article 5, Paragraph 1, Item 1.

21 Ibid, Article 5, Paragraph 1.
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1.2.a. Anonymisation

“No data on the defendants and convicted persons in judicial decisions 
made in war crimes cases shall be anonymised 

Free Access to Information of Public Importance

22 Article4, Supreme Court of Cassation, Rulebook on Substitution and Omission (Anonymisation) of Data 

PravilnikOAnonimizaciji.pdf, accessed on 12 July 2016.

23
82), 27 August 2010, available at http://www.bg.ap.sud.rs/images/pravilnik2010.pdf, accessed on 1 July 2016.

24
Anonymisation of Court Decisions (trial no.I -2 84/12), 26 April 2012, p. 178, available at http://www.

25

accessed on 16 July 2016. 
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Indictments

 and some

26 See, e.g. the second-instance judgment in the Orahovac case, available at http://www.hlc-rdc.org/wp-
Orahovac case, 

available at http://www.hlc-rdc.org/wp-content/uploads/2012/02/1.Orahovac-12.11.1999-optuznica1.
 case, available at http://www.hlc-rdc.org/wp-content/

uploads/2012/04/2-Prva-prvostepena-presuda-OS-u-Prokuplju-25.06.1999..pdf; indictment in the Miloš 
 case, available at http://www.hlc-rdc.org/wp-content/uploads/2012/04/1-Optuznica-14.06.1999..

pdf; the second-instance judgment in  case, available at http://www.hlc-rdc.org/wp-content/
Emini case, 

27 See, e.g. the indictment in the Trnje

28 See, e.g. the indictment in the Logor Luka

29 See, e.g. the indictment in the 

30 See, e.g. the indictment in the Bosanski Petrovac – Gaj
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Judgments and Transcripts from Main Hearings

 All judgments on 

Audio and Video Records of Main Hearings

mandatory to sound record the main 
hearings 

lex specialis 

if possible

31 Web page of the Court of Appeal in Belgrade, case law: war crimes, available at http://www.bg.ap.sud.rs/
cr/articles/sudska-praksa/pregled-sudske-prakse-apelacionog-suda-u-beogradu/krivicno-odeljenje/ratni-
zlocini/, on 19 June 2016.

32 Article 2, Law on Free Access to Information of Public Importance.

33 Article 236, Paragraphs 1 and 3, CPC.

34 Ibid, Paragraph 10.

35 Article16, Law on the Prosecution of War Crimes.
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has the ability to take 

Specijalni sud 
Palata pravde

possibilities to keep a video record 

furnished with equipment for optical recording since 2006.

 On 

Non-application of the Harm Test and Public Interest Test

36 Higher Court in Belgrade, trial no. 42/15-110 as of 13 July 2015.

37

Higher Court in Belgrade, trial no. 42/15-94 as of 8 July 2015; trial no. 42/15-98 as of 8 July 2015; trial 
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the arguments for denying access to information can-

‘provision of the requested information in a case where criminal proceed-

of the procedure. 

Excessive Anonymisation

judgments are becoming entirely illegible and unusa-

38 Decision of the Commissioner for Access to Information of Public Importance number: 07-00-
04661/2014-03 as of 19 April 2016. See also the Decision of the Commissioner for Access to 
Information of Public Importance number: 07-00-01776/2012-03, 30 August 2012, Decision of the 
Commissioner for Access to Information of Public Importance and Personal Data Protection number: 
07-00-02408/2014-03 as of 6 October 2015;

39 Humanitarian Law Center, “Anonymization of judgments in war crimes cases contrary to national and 
international regulations” (press release), 14 January 2014, available at http://www.hlc-rdc.org/?p=26065, 
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 or in 
 as well as 

Constitutional Court has also anon-
imised the war crime location in this decision

40 Article 5, Paragraph 1, Item 1of the Law on Personal Data Protection.

41 Ibid, Article 13.

42 Ibid, Article 14.

43 See Article 4, Paragraph 3, of the Rules of Procedure of the Court of Appeal in Belgrade on 

44 See, e.g. judgment of the Court of Appeal in the Logor Luka case, available at http://www.bg.ap.sud.rs/
cr/articles/sudska-praksa/pregled-sudske-prakse-apelacionog-suda-u-beogradu/krivicno-odeljenje/ratni-
zlocini/kz1-po2-8-15.html, accessed on 19 June 2016.

45 See judgment of the Constitutional Court of Serbia in the  case, available at http://www.hlc-rdc.org/wp-
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Anonymising Names of Victims

Anonymisation of names of victims in war crime judgments is a particularly alarming 

 

right of victims and their families, but also the whole society, to the truth.

46 Decision of the Commissioner for Access to Information of Public Importance number: 07-00-
01258/2014-03 as of 15 December 2015. 

47 Ibid. See also the Decision of the Commissioner for Access to Information of Public Importance number: 

48 See, e.g. the judgment of the Court of Appeal in Belgrade in the Orahovac case, available at http://www.hlc-

49 Decision of the Commissioner for Access to Information of Public Importance number: 07-00-

July 2016; Decision of the Commissioner for Access to Information of Public Importance number: 07-
00-01258/2014-03 as of 15 December 2015; Decision of the Commissioner for Access to Information 
of Public Importance number: 07-00-01088/2014-03 as of 9 December 2015 Decision of the 
Commissioner for Access to Information of Public Importance number: 07-00-01258/2014-03 as of 15 
December 2015; Decision of the Commissioner for Access to Information of Public Importance number: 
07-00-01088/2014-03 as of 9 December 2015.
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since in the speci c case 
these are persons char ed with the criminal o enses of war crimes a ainst civilian popu-
lation  the execution of which cause reat social dan er and which are prosecuted ex o -
cio

relates unless it is a person, phenomenon or event of public interest

seriously jeopardize their right to privacy

they are charged with criminal o enses of war crimes 
against civilian population, the execution of which cause a great threat to society and 
which are prosecuted ex o cio

persons of interest to the public

particularly 
sensitive data

50 Ibid.

51 Article 14, Paragraph 2, of the Law on Free Access to Information of Public Importance: „A public 
authority shall not grant an applicant his/her right to access information of public importance if it 
would thereby violate the right to privacy, the right to protection of reputation or any other right of a 
person who is the subject of information, except where: [...] 2) Such information relates to a person, 

insofar as the information bears relevance on the duties performed by that person.”

52 Decision of the Commissioner for Access to Information of Public Importance number: 07-00-04847/2014-

53 Article 16 of the Law on Personal Data Protection: “Data relating to ethnicity, race, gender, language, 
victims 

 and sexual life shall be processed on the basis of informed consent of data 
subjects, save where the law does not allow the processing of such data even with the subject’s consent.”
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if 
this is a person, phenomenon or event of interest to the public.

persons of interest to the public
phenomena or events of public interest,

the public has the interest and right 
to be informed about the identity of victims, not just the defendants.

particularly sensitive data. For 

54 Article 5, Paragraph 1, Item 1, of the Law on Personal Data Protection.

55 Ibid.
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BiH

 

56 Working Group for Data Protection, Opinion 4/2007 on the concept of personal data (01248/07/
EN), p. 5, available at http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-

57 Global Principles on National Security and the Right to Information (Tshwane Principles), 12 June 2013, 
available at https://www.opensocietyfoundations.org/publications/global-principles-national-security-
and-freedom-information-tshwane-principles, accessed on 19 July 2016.

58
Herzegovina” No. 28/00, 45/06, 102/09 and 62/11.



29

are not anonymised

 and 

59 Rulebook for Exercise of the Right to Access to Information under Control of the Court of BiH and on 

60
jt-brckodistriktbih.pravosudje.ba/vstv/faces/kategorije.jsp, accessed on 20 July 2016.

61

Herzegovina-Neretva Canton, war crimes section, available at http://kt-mostar.pravosudje.ba/; web page 

kt-bihac.pravosudje.ba/, accessed on 20 July 2016.

62

war crimes section, available at http://ot-istocnosarajevo.pravosudje.ba/, accessed on 20 July 2016.

63
http://ot-istocnosarajevo.pravosudje.ba/, accessed on 20 July 2016.

64
July 2016.

65 Web page of the District Court in Bijeljina, available at http://oksud-bijeljina.pravosudje.ba/, accessed on 
20 July 2016.

66 Web page of the Court of BiH, available at http://www.sudbih.gov.ba/, accessed on 20 July 2016.



30

Collection of papers

Croatia

 

67 Act on the Right of Access to Information (consolidated text of the law NN 25/13, 85/15), available at 
http://www.zakon.hr/z/126/Zakon-o-pravu-na-pristup-informacijama, accessed on 20 July 2016.

68 Rules on Anonymisation of the Court Decisions, Supreme Court of the Republic of Croatia, available at 

69

accessed on 20 July 2016.

70 Web page of the Supreme Court of the Republic of Croatia, case law search section, available at https://
sudskapraksa.csp.vsrh.hr, pristupljeno dana 20. jula 2016. godine.

71

Vrhovnog suda Republike Hrvatske u predmetu II-5-Kr 91/1997-2, available at https://sudskapraksa.csp.

72 Web page of the County Court in Vukovar, review of case law in war crimes cases, available at http://
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Kosovo

 Public 

 Access to indictments is not regulated by a special 

73 Law on Access to Public Documents (Br. 03/L-215), available at http://www.oag-rks.org/repository/docs/

74 Administrative Instruction on Anonymisation and Publication of Final Court Judgments of Kosovo Judicial 
Council (02/2016), available at http://www.gjyqesori-rks.org/GetDocument/2296, 20 July 2016.

75 Ibid, Article 6.1.

76 Ibid, Articles 3.2.1, 5 and 4.1.

77 Web page of the Eulex mission, court judgments, available at http://www.eulex-kosovo.eu/?page=3,8, 
accessed on 20 July 2016.

78 Law on the Protection of Personal Data (br. 03/L- 172), available at http://www.kuvendikosoves.org/
common/docs/ligjet/2010-172-ser.pdf, accessed on 22 July 2016.

79 Telephone interview with the representative of the Humanitarian Law Center of Kosovo as of 22 July 2016.
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-
vant documents from war crime cases on their websites (indictments, judgments 
and transcripts).

Special public interest in war crime cases requires, following positive examples 
from the region, the anonymisation rules in this area to be regulated in a unique 
and unambiguous manner, so as to prevent doubts in practice.

As a minimum, the names of victims, defendants, representatives of state bod-
ies and the names of crime locations must not be anonymised in documents 
from war crimes trials.
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for more than 12 years of 
prosecuting war crimes in Serbia, the public has had no opportunity to see a 
single testimony of victims, perpetrators and witnesses of war crimes involved 
in these cases, or the pronounciation of a judgment.

80 See, e.g. research of media integrity in Serbia performed by Bureau for Social Research, http://www.
birodi.rs/barometar-integriteta-medija-bim/, accessed on 2 July 2016. 

81
, p. 3,available at http://www.hlc-rdc.org/wp-content/uploads/2014/11/
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with the 
previously obtained approval of the presiding judge, the judge and written 
consent of the parties and participants in the recorded action.”

upon obtained opinion

82 National Strategy for the Prosecution of War Crimes, p. 36, available at http://www.mpravde.gov.rs/
vest/12116/-nacionalna-strategija-za-procesuiranje-ratnih-zlocina-.php, accessed on 20 July 2016.

83 Article 16a, Law on the Prosecution of War Crimes.
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consent
opinion

Beli Ma-
nastir 

u a

84 
, 26 September 2009, available at http://www.blic.rs/vesti/drustvo/uskoro-

trz/(CASOPIS)/SRP/SRP05/1209.pdf, accessed on 18 July 2016, accessed on 3 June 2016..

85

86 See, e.g. Judgment of the ECtHR in the  case (petition no.37801/97), 1 July 
2003, Par. 37.

87 Article 365, CPC.
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BiH

 

Croatia

88
3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07, 15/08, 
58/08, 12/09, 16/09, 93/09, 72/13), Article 155. 

89 Rulebook on Amendments of the Rulebook for Exercise of the Right to Access to Information under 
Control of the Court of BiH and on Collaboration of the Court with the Community, Article 9, available 

90 Ibid, Article 10. 

91
Dnevnik of TV1 on sentencing of Aleksandar 

in the  case, etc, accessed on 9 July 2016.
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Kosovo

purpose of public presentation should be transferred from the competence of 

that could potentially present a barrier to public disclosure of recorded material.

In accordance with positive examples from the region, the rules on recording 
of the trial for the purpose of public presentation should be fully equalized with 
the rules on publicity of the main hearing– if the hearing is public, the recording 
should be allowed.96

92 Criminal Procedure Act of the Republic of Croatia (152/08, 76/09, 80/11, 121/11, 91/12, 143/12, 56/13, 
145/13, 152/14), Article 395, Paragraph 3, available at http://www.zakon.hr/z/174/Zakon-o-kaznenom-postupku. 

93 See, e.g. https://www.youtube.com/watch?v=7EBKC-48qn U , sentencing of Tomislav 

94 Article 301, Paragraph 3, Criminal Procedure Code of Kosovo, available at http://www.psh-ks.net/

95 See, e.g. https://www.youtube.com/watch?v=gO6ChZRDiOs , sentencing of Oliver 

96 Articles 362-366 of the CPC.
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of war crime cases

 

97 See web presentations on the website of the HLC on individual cases of war crimes, available at http://
www.hlc-rdc.org/?cat=234; accessed on 20 July 2016. 
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“especially those in charge of the protection of human rights, 
such as the judicial bodies”100

101 Principle number 

state’s obligation to preserve archives and other 
evidence concerning violations of human rights and provisions of humanitari-

“[...] the state must ensure preservation 
of and access to archives related to violations of human rights or humanitarian law.” 

archives must be preserved. 
destruction

98
February 2006, Par. 55; Resolution 68/165 of the UN General Assembly (A/RES/68/165), 18 December 
2013; Resolution 65/196 of the UN General Assembly (A/RES/65/196), 21 December 2010.. 

99 Report of the United Nations High Commissioner for Human Rights on seminar about experiences with 
archives as a means to ensure the right to the truth (A/HRC/17/21), 14 April 2011, p. 3.

100
impunity (E/CN.4/2005/102/Add.1), 8 February 2005; available at https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G05/109/00/PDF/G0510900.pdf?OpenElement; accessed on 20 July 2016.

101 Ibid.

102 Ibid.

103 Ibid.
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1.1. Rules of Procedure of the Court

 for all 

 in the next two years time 

soon be eligible for destruction. Therefore, it is necessary to modify the Court’s 
Rules of Procedure to enable permanent storage of records of war crime cases.

104
110/2009, 70/2011, 19/2012, 89/2013, 96/2015, 104/2015 and 113/2015 - corr.). 

105 Ibid, Items 10 and 13.

106 Ibid, Paragraph 4.

107 Ibid, Article 240, Paragraph 1, Item 4.

108 Criminal Code of the Federal Republic of Yugoslavia is applied in war crimes cases (
, No. 44/76, 36/77, 56/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90 and 
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1.2. Law on Cultural Property

 In accordance 
110

111

109
99/2011 – other law).

110 Ibid, Article 7. 

111 Ibid, Article 24.
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archive holdings from war crimes 
trials can be protected as a “cultural asset of exceptional importance”

archive holdings from war crimes trials can 
be protected as a “cultural asset of exceptional importance”

prosecution of crimes from World War II

not subject to statute of limitations for criminal prosecution and records of criminal 

112 Ibid, Article 53.

113 Ibid, Article 5, Paragraph 1, Items 1, 2 and 4. 
114 Ibid, Article 5, Paragraph 2, Items 2 and 3.

115 Web page of the Archives of Yugoslavia: State Commission for Determining Crimes of Occupiers and Their 
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The Republic of Serbia should amend the Court’s Rules of Procedure, modelled 
on the legislative solutions in the region, in such a way to explicitly envisage 
permanent storage of war crime cases, regardless of their judicial epilogue.

accordance with provisions of the Law on Cultural Property.

116 Article 142(h), Rules on Internal Court Operation in BiH, available at http://www.pravosudje.ba/vstv/

117 Article 168, Paragraph 1, Item 1, Rules of Procedure of the Court of Croatia (consolidated text N.N. 
37/14, 49/14, 8/15 and 35/15 and 123/15), available at http://www.vsrh.hr/CustomPages/Static/HRV/

118 Telephone interview of the HLC with representative of the Documenta as of 19 July 2016. 

119 Reply of the representative of secretariat of the Judicial Council of Kosovo as of 21 July 2016. 

120 See, e.g. of the archives holdings on trials related to World War II of the National Archives of the 
United States of America, available at http://www.archives.gov/research/captured-german-records/
war-crimes-trials.html; archives holdings on war crimes trials of the National Archives of Australia, 
available at http://recordsearch.naa.gov.au/SearchNRetrieve/Interface/DetailsReports/SeriesDetail.

permanently kept at the Institut national de l’Audiovisuel, see at Trudy Huskamp Peterson, Temporary 


